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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: This case is before the Court on a petition
for a redeterm nation of a Notice of Determ nation Concerning

Wor ker C assification Under Section 7436.1

1Section references are to the Internal Revenue Code in
effect for the taxable year in issue, and all Rule references are
to the Tax Court Rules of Practice and Procedure, unless
ot herw se i ndi cat ed.
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The issues for decision are: (1) Wuether the individuals
(the drivers) who drove petitioner's trucks? during 1995 were
enpl oyees of petitioner or independent contractors. W hold they
were enpl oyees. (2) Wiether petitioner is eligible for relief
provided to enpl oyers by section 530 of the Revenue Act of 1978,
Pub. L. 95-600, 92 Stat. 2763, 2885 (section 530). W hold he is
not .

FI NDI NGS OF FACT

At the tinme the petition in this case was filed, petitioner
resided in Mazeppa, M nnesot a.

During 1995, petitioner owned or |eased five or six trucks
and operated a sole proprietorship called Dayline Trucking (the
conpany). Petitioner's business consisted of hauling freight
mai nly between North Dakota and Texas and to the east coast.

Petitioner recruited drivers to operate his trucks through
newspaper advertisenents and by word of nouth. Usually, at the
time he hired a driver, petitioner already had contracted with a
broker or a shipper for a load to be transported to a particul ar
destination. Every driver that petitioner hired held a
commercial license to operate a truck and had perforned

satisfactorily on a short test drive conducted by petitioner. In

2A trucking rig is nade up of a tractor and a senmitrailer.
For conveni ence, and to avoid confusion of petitioner's vehicles
with an agricultural inplenent, we refer to the tractors and
semtrailers in this case as trucks.
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the year at issue, petitioner had 11 drivers who operated his
vehi cl es.

Petitioner had the right to discharge the drivers, and the
drivers had the right to quit, at any tine. During the year at
i ssue, nost of the drivers worked only a few nonths for
petitioner.

The driver chose the route to take between the point where
he engaged the | oad and the destination point, and al so which
hours he would drive and rest. |If the driver delivered the |oad
| ate, the conpany, not the driver, was liable for any penalties.

Petitioner required the drivers to call himdaily while they
were on the road to informhimof their progress so that he could
arrange tinely | oads near the delivery points for the drivers to
haul on the return trips. Petitioner provided each driver with a
cellul ar tel ephone for that purpose, and petitioner paid the
expense of these tel ephone calls.

On the occasions that a driver delivered a load to a pl ace
where petitioner had not been able to arrange a return |oad, the
driver would try to find a |load by contacting a broker or by
consulting the "l oad board" at a truck stop. On these occasions,
the driver would call petitioner for approval of the terns of the
haul before engaging the load. The contract for the
transportation of the freight always was between the conpany and

the broker; the contract was never between the driver and the
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broker. The driver was never paid for the tine spent |ocating a
return | oad, and the driver was always responsible for his own
living expenses while on the road. Al nbst w thout exception, the
drivers slept in the trucks rather than in notels.

Petitioner paid the drivers 25 cents per mle for driving a
truck hauling a | oad, whether the driver or petitioner arranged
for the |load, and, usually, 12-1/2 cents per mle for driving a
truck pulling an enpty semtrailer. Sone shipnents were required
to be off-loaded upon delivery. |In these instances, petitioner
allowed the driver $50 to $100 to hire a "lunper" to performthe
of f| oadi ng; however, if a driver preferred to do the work
hi msel f, the driver would be paid the lunper's fee.

Petitioner paid the acquisition and mai ntenance costs of the
trucks and all operating expenses including insurance, fuel, oil,
repairs, tolls, and scale charges. The drivers provided their
commercial driver's |licenses and carried their own nmechanic's
tools, which they used occasionally to make m nor repairs to the
trucks (e.g., replace a burned-out flasher or fuse) while in
transit.

If a truck required a repair that prevented the operation of
the vehicle, e.g., a tire blowwut, the driver would turn the
truck over to a professional truck nechanic for the repair work.
In these instances, petitioner would authorize the repair over

the tel ephone. |If a truck had a nmechani cal problemthat did not
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prevent its operation, the driver would informpetitioner of the
probl em and petitioner would deci de whether to have the truck
repaired while in transit or after the truck returned to
petitioner's place of business. In either event, petitioner paid
for the repair.

If the truck was involved in an accident, the conpany was
liable for any | oss not paid by insurance for the danage to the
trucking rig or freight. The driver was responsible for the
paynment of fines inposed for driving violations.

Drivers were provided a "Contheck” to pay expenses incurred
while hauling the freight. A Contheck has a nunber code that the
driver submts at truck stops to pay for fuel, oil, and other
necessary expenditures. The driver may al so use the Contheck to
draw cash advances and to pay for personal itens, such as food.

At the end of the run, the driver reconciled the sumof the cash
advances and the anounts spent on personal itens agai nst the
anount earned for driving the truck; then either petitioner paid
the driver the bal ance owed or the driver repaid petitioner the
anount overdrawn. If a driver submtted inconplete records to
petitioner for the mles driven, the |oads haul ed, and expenses
incurred, petitioner charged the driver $25 to $100 to conplete

t he paperwor k.
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For enpl oynent tax® purposes, petitioner treated all the
drivers as independent contractors, rather than as enpl oyees, and
i ssued every driver a Form 1099 instead of a FormW2. Mst of
the drivers working for petitioner considered thenselves to be
enpl oyees, but sone consi dered thensel ves i ndependent
contractors.

OPI NI ON

| ssue 1. VWhether the Drivers Are Enpl oyees or | ndependent
Contractors

Respondent determ ned that for enploynment tax purposes the
drivers of petitioner's trucks during 1995 were enpl oyees, not
i ndependent contractors. Relying nmainly on his own previous
experiences as a driver and his interpretation of a State
mul ti ple-factor test, petitioner asserts that the drivers of his
trucks were independent contractors.

Respondent' s determ nations of fact are presunptively
correct, and petitioner bears the burden of proving by a
preponderance of the evidence that those determ nations are

erroneous. See Rule 142(a); Welch v. Helvering, 290 U S 111

115 (1933); Day v. Conmi ssioner, 975 F.2d 534, 537 (8th GCr

1992), affg. in part and revg. in part T.C. Meno. 1991-140.

3For conveni ence, we use the term "enploynent tax" to refer
to taxes under the Federal Insurance Contributions Act (FICA),
secs. 3101-3125, the Federal Unenpl oynent Tax Act (FUTA), secs.
3301- 3311, and incone tax w thhol di ngs, secs. 3401-3406 and 3509.
See Henry Randol ph Consulting v. Conmm ssioner, 112 T.C. 1, 1 n.1
(1999).
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These general principles apply to the Comm ssioner's
determ nation that a taxpayer's workers are enpl oyees. See Bol es

Trucking, Inc. v. United States, 77 F.3d 236, 240 (8th G

1996); Kiesel v. United States, 545 F.2d 1144, 1146 (8th Cr

1976); see also Air Termnal Cab, Inc. v. United States, 478 F.2d

575, 578 (8th Gr. 1973) ("The issue of whether an enpl oyer-
enpl oyee rel ationship exists for purposes of enploynent taxes has
generally been held to be one of fact.").

For the purposes of enploynent taxes, the term "enpl oyee"
i ncl udes "any individual who, under the usual common | aw rul es
applicable in determ ning the enpl oyer-enpl oyee rel ationshi p, has
the status of an enployee". Sec. 3121(d)(2); accord sec.
3306(i) .

The regul ati ons provi de that

CGenerally, such relationship exists when the
person for whom services are perfornmed has the right to
control and direct the individual who perforns the
services, not only as to the result to be acconplished
by the work but also as to the details and neans by
which that result is acconplished. That is, an
enpl oyee is subject to the will and control of the
enpl oyer not only as to what shall be done but how it
shall be done. In this connection, it is not necessary
that the enployer actually direct or control the manner
in which the services are perforned; it is sufficient
if he has the right to do so. The right to discharge
is also an inportant factor indicating that the person
possessing that right is an enployer. Oher factors
characteristic of an enpl oyer, but not necessarily
present in every case, are the furnishing of tools and
the furnishing of a place to work, to the individual
who performs the services. 1In general, if an
i ndi vidual is subject to the control or direction of
another nerely as to the result to be acconplished by
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the work and not as to the neans and nethods for
acconplishing the result, he is an independent
contractor. * * * [Secs. 31.3121(d)-1(c)(2),
31.3306(i)-1(b), Enploynent Tax Regs.]
The regul ations provide a "summary of the principles of the
common | aw, intended as an initial guide" for the enpl oyer-
enpl oyee determ nation, rather than a workable test conplete in

itself for determ ning whether an enpl oyer-enpl oyee rel ationship

exi sts. United States v. WM Webb, Inc., 397 U S 179, 194

(1970); see also Breaux & Daigle, Inc. v. United States, 900 F.2d

49, 51 (5th Gr. 1990); In re MAtee, 126 Bankr. 568, 571 (N. D

| owa 1991).

In Avis Rent A Car System Inc. v. United States, 503 F. 2d

423, 429 (2d Gr. 1974), the Court of Appeals for the Second
Crcuit distilled the follow ng seven factors for determ ning
whet her an enpl oyer-enpl oyee rel ationship exists (the Avis test)

fromthe Suprene Court's decisions in Bartels v. Birm ngham 332

U S 126 (1947), and United States v. Silk, 331 U S. 704 (1947):

(1) If the person receiving the benefit of a service has the
right to control the manner in which the service is perforned,
the person rendering the service may be an enployee. (2) If a
person rendering a service has a substantial investnent in his
own tools or equipnent, he may be an i ndependent contractor. (3)
| f a person performng a service undertakes a substantial cost,
for exanple, by enploying and paying his own | aborers, he may be

an i ndependent contractor. (4) If a person performng a service
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has an opportunity to profit depending on his managenent skill,
he may be an independent contractor. (5) If a service rendered
requires a special skill, the person rendering it may be an
i ndependent contractor. (6) If the relationship between a person
rendering a service and the person receiving it is permanent, it
may be an enpl oynent relationship. (7) If a person rendering a
service works in the course of the recipient's business, rather
than in sonme ancillary capacity, he may be an enpl oyee.

The Court of Appeals for the Eighth Crcuit, the court to
whi ch any appeal in this case would lie, has adopted the Avis

test. See Nuttelman v. Vossberg, 753 F.2d 712, 714 (8th G

1985); In re McAtee, supra at 572. The list of factors in the

Avis test is not exhaustive or exclusive. See Breaux & Daiaqle,

Inc. v. United States, supra at 51; Avis Rent A Car System Inc.

v. United States, supra at 429 n.3; Inre MAtee, supra at 571-

572. Determ nation of whether individuals are "enpl oyees" for
t he purpose of enploynment taxes depends upon the totality of
their circunstances, and no single consideration governs. See

Avis Rent A Car System Inc. v. United States, supra at 430; Azad

V. United States, 388 F.2d 74, 76 (8th Cr. 1968).

Al t hough the determ nation of enployee status is to be made
by comon | aw concepts, a realistic interpretation of the term
"enpl oyee" shoul d be adopted, and doubtful questions should be

resolved in favor of enploynent in order to acconplish the
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remedi al purposes of the legislation involved. Breaux & Daigle,

Inc. v. United States, supra at 52; see also United States v.

Silk, supra at 712 ("As the federal social security |egislation

is an attack on recogni zed evils in our national econony, a
constricted interpretation of the phrasing by the courts would
not conport with its purpose.").

Applying these criteria to the facts and circunstances of
the present case, we conclude that during the year at issue
petitioner's drivers were enpl oyees.

1. Petitioner's Ri ght To Control

"The absence of need to control should not be confused with

t he absence of right to control.” MGQiire v. United States, 349

F.2d 644, 646 (9th Cr. 1965). The degree of control necessary
to find enpl oyee status varies wth the nature of the services

provided by the worker. See United States v. WM Wbb, Inc.,

supra at 192-193; Breaux & Daigle, Inc. v. United States, supra

at 52; Azad v. United States, supra at 77; MQ@ire v. United

States, supra at 646 ("The right to control contenplated by the

Regul ations rel evant here and the conmon | aw as an inci dent of
enpl oynent requires only such supervision as the nature of the
work requires."). It is not necessary that the purported

enpl oyer "'stand over the enployee and direct every nove that he

makes.'" Sinpson v. Conm ssioner, 64 T.C 974, 985 (1975)

(quoting Atlantic Coast Life Ins. Co. v. United States, 76 F
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Supp. 627, 630 (E.D.S.C. 1948)).

In this case, the drivers were required to deliver the | oads
to a certain place at a certain tinme, and the drivers chose the
routes and the speeds that would take themto that destination
point by that tinme. Petitioner was not in the cabs of the trucks
supervi sing every novenent of the drivers, directing which routes
to take or controlling the speeds at which to drive. Nor did he
control which hours the drivers drove or rested. Petitioner did
not direct the intimate details of the drivers' work, because the
drivers' work requires little supervision. Though petitioner was
not required to supervise closely the drivers hour by hour, the

right to control was not |lacking. See Air Termnal Cab, Inc. v.

United States, 478 F.2d at 580.

Petitioner exercised control by requiring the drivers to
call himdaily on the cellular phones, which he provided, to
informhimof their |ocations and progress. Petitioner
control |l ed which |oads the drivers would haul and the prices
charged for the transportation of those |oads. Petitioner
determ ned whether repairs to the trucks should be perfornmed on
the road or deferred until the driver returned the truck to
petitioner's business location. On this record, petitioner
exerci sed the necessary control over the drivers' activities
consi stent wth an enpl oyer-enpl oyee rel ati onship. See Avis Rent

A Car Systens, Inc. v. United States, 503 F.2d at 430; Ar
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Terminal Cab, Inc. v. United States, supra at 580-581; Frische v.

Conmi ssioner, T.C. Menp. 2000-237; In re MAtee, 126 Bankr. at

572 (while truck drivers had sonme discretion as to route chosen
to get to particular destination, drivers were obligated to
follow directions of enployer as to where and when to transport
various | oads).

2. Subst anti al | nvest nent

The fact that a worker provides his or her own tools
general ly indicates independent contractor status. See United

Sates v. Silk, 331 U S. at 716-717; Breaux & Daigle, Inc. V.

United States, supra at 53. The drivers had a snall investnent

in their mechanic's tools, which were incidental to their service
of driving the truck, and their comercial driver's |icenses.

Al t hough the drivers incurred sonme cost in their hand tools and
in obtaining and nmaintaining their commercial driver's |icenses,

t he amount of each driver's investnent is insignificant in
conparison to petitioner's substantial investnent to acquire and

maintain his five or six trucks. See In re McAtee, supra at 572;

see also United Sates v. Silk, supra (value of the workers' tools

was so mnimal that this factor was not of great weight); Breaux

& Daigle, Inc. v. United States, supra (sane).

Most inportantly, the drivers had no investnment in the
trucking equipnment; i.e., the tractors and the semtrailers. See

Avis Rent A Car System Inc. v. United States, supra at 430; cf.
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Carrell v. Sunland Constr., Inc., 998 F.2d 330 (5th Cr. 1993)

(wel ders were found to be independent contractors partly because
wel ders invested average of $15,000 each in wel ding equi pnent).
Furthernore, the drivers undertook none of the costs of operating
the trucks or transporting the freight; petitioner paid for al
repair expenses and mai nt enance costs on the trucks, and al
operati ng expenses, including insurance, fuel, oil, repairs,

tolls, and scale charges. Cf. Labor Relations Div. of Constr.

I ndus. v. Teansters Local 379, 156 F.3d 13, 20 (1st G r. 1998)

(1 ndependent contractor owner-operators of trucks bear cost of
owni ng and insuring their own trucks and cover fuel, repair, and
tax expenses stemm ng from operation of those vehicles).

The relatively mnor investnment by the drivers and the
substantial investnment by petitioner support a finding that the
drivers were petitioner's enpl oyees.

3. Substantial Costs Incurred by Drivers

The drivers in this case did not incur any substanti al
costs. The drivers paid their own |living expenses while on the
road. However, expenditures on personal itens are not costs
relevant to this factor. Cccasionally, the driver hired a | unper
to unload a semtrailer; however, the lunper's fee was paid by
petitioner, not the driver. (Petitioner's argunment regarding the
| unpers is considered thoroughly in the discussion of the next

factor.) This factor does not support a finding that the drivers



wer e i ndependent contractors.

4. Ability To Profit by Managenent Skills

I n considering whether the drivers had an opportunity to
profit, we also consider whether they were at risk of |oss. See

United States v. Silk, supra at 716, 717.

The drivers had a limted ability to profit by their own
managenent skills. Drivers were paid by the mle; therefore, to
maxi m ze his earnings, a driver had to rely on his own know edge
of traffic patterns and road conditions, his ability to read a
map, and his ability to anticipate the need for an alternate
route.

However, the ability to read a map and choose a qui cker
route does not constitute a managenent skill. The execution of
this duty is only evidence of efficient and hard-working

enpl oyees. See In re McAtee, supra at 572. "[Il]nitiative, not

efficiency, determ nes independence". Brock v. M. WFireworks,

Inc., 814 F.2d 1042, 1053 (5th Gr. 1987). The drivers' energy,

care, and judgnent nmay have conserved the equi pnent and increased
their earnings, but petitioner was the director of their
activities.

In this case, the drivers were dependent primarily upon
petitioner's ability to |locate |oads for themto haul with his
trucks. If petitioner failed to locate a return |oad, the

drivers would attenpt to arrange one through a broker or the |oad
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board at a truck stop; however, the terns and the acceptance of
the contract were petitioner's domain. The drivers were unable
to exert initiative in any of the major conponents open to
initiative; i1.e., advertising, pricing, and choice of clients.

See Brock v. M. WFirewrks, Inc., supra; Usery v. Pilgrim

Equip. Co., 527 F.2d 1308, 1313 (5th Cr. 1976). The drivers
were not allowed the initiative and did not have the i ndependence
or the decision-making authority normally associated with an

i ndependent contractor.

Finally, petitioner argues that the drivers had an
opportunity to profit through the use of their managenent skills
in unloading the trucks. Petitioner's argunent is that the
driver could choose to hire a lunper to unload the truck, or the
driver could profit by unloading the truck hinself. W disagree.

Unl oading a truck to earn a lunper's fee is not profiting by

managenent skill. See United States v. Silk, supra at 717-718.
Furthernore, if a driver hired a |unper instead of unloading the
truck hinself, he did not incur a |loss through m smanagenent.
The lunper's fee was provided by petitioner, not by the driver;
therefore, a driver who hired a |unper incurred an opportunity
cost, not an out-of -pocket expense.

Because the drivers were paid by the mle, they had no real
risk of loss. One driver, appearing as respondent's w tness,

testified that when he chose an alternate route which required
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paynment of higher tolls, petitioner charged himfor the extra
expense. W do not find this instance of a driver's liability
for the extra toll charges supportive of petitioner's assertion
that his drivers were independent contractors.
Chargi ng an enpl oyee for | osses caused by the enpl oyee is
not inconpatible with enployee status. See G erek v.

Commi ssioner, T.C Menp. 1993-642 (enpl oyee stockbroker charged

for substantial trading loss errors); Butchko v. Conm ssioner,

T.C. Meno. 1978-209 (racetrack teller's cash regi ster shortages
characterized as enpl oyee busi ness expenses and deductible only
as item zed deductions), affd. 638 F.2d 1214 (9th G r. 1981).
This factor supports respondent's determ nation that the drivers
wer e enpl oyees.

5. Special Skil

Al t hough the Court recognizes that driving a truck requires
skill, we do not think that it is the type of skill envisioned by
the Court of Appeals for the Second G rcuit in deciding Avis Rent

A Car System 1Inc. v. United States, 503 F.2d 423 (2d Cr. 1974).

See In re McAtee, 126 Bankr. at 572. Rather, the special skil

pertains to services that are outside of the ordinary course of

petitioner's business. See id.; MlLaughlin v. Seafood, Inc., 861

F.2d 450 (5th G r. 1988) (the workers were not specialists called
in to solve a problem but |aborers who perfornmed the essential,

everyday chores of their enployer's operation). In this case,
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the services provided by the drivers were an essential and norna

part of petitioner's regular business. See In re MAtee, supra

at 572. This factor supports a finding that the drivers were
petitioner's enpl oyees.

6. Per manency of the Rel ati onship

CGenerally, the drivers worked for petitioner for a short

time. A transitory work relationship may point toward

i ndependent contractor status. See Hernman v. Express Sixty-

M nutes Delivery Serv., Inc., 161 F.3d 299, 305 (5th Gr. 1998).

However, if the workers work in the course of the enployer's
trade or business, that they do not work regularly is not

significant. See United States v. Silk, 331 U S at 718; see

also Avis Rent A Car Systemyv. United States, supra at 430

(transients may be enployees); Kelly v. Conm ssioner, T.C Meno.

1999-140 (working for a nunber of enployers during a tax year
does not necessitate treatnent as an i ndependent contractor).
In considering the permanency of the rel ationship, we nust
al so consider petitioner's right to discharge the drivers, and
the drivers' right to quit, at any tine. Usually, the right to
di scharge a worker, and the worker's right to quit, at any tine

i ndi cates an enpl oyer-enpl oyee relationship. See United States

v. WM Wbb, Inc., 397 U S. at 193 ("' The right to discharge is

al so an inmportant factor indicating that the person possessing

that right is an enployer.'" (quoting sec. 31.3121(d)-1(c)(2),
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Enpl oyment Tax Regs.)); Breaux & Daigle, Inc. v. United States,

900 F.2d at 53 (sane); Air Termnal Cab, Inc. v. United States,

478 F.2d at 581.

Al t hough nost of the drivers worked for only a few nonths,
we find the facts that the drivers' brief periods of enploynent
were in the course of petitioner's regular business and that
petitioner had the right to discharge the drivers, and the
drivers had the right to quit, npbst persuasive. See United

States v. Silk, supra. Accordingly, this factor supports a

finding that the drivers were enpl oyees of petitioner.

7. Service Integral to the Business

The drivers in this case did not have their own independent
busi nesses; rather, they perforned a function that was an
essential part of petitioner's conpany's nornmal operations. The
success of petitioner's trucking business depended, in part, upon
the work perforned by the drivers. Therefore, the drivers
services were an integral part of petitioner's business. See

Breaux & Daigle, Inc. v. United States, supra (financial success

of processor of crab neat was dependent upon crab neat pickers;
therefore, crab nmeat pickers' services were integral part of

processor's business); Air Termnal Cab, Inc. v. United States,

supra at 581 (taxicab drivers were perform ng personal services
constituting integral part of taxpayer's business operations); In

re McAtee, 126 Bankr. at 572 (truck drivers services were
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integral part of taxpayer's trucking business). This factor
supports respondent's determ nation.

O her Factors

O her factors courts have considered in determning the
status of workers are the relationship the parties believed they

were creating, see Sinpson v. Conm ssioner, 64 T.C at 984-985,

and whet her the taxpayer w thheld taxes, worker's conpensation,

and unenpl oynent insurance funds, see Professional & Executive

Leasing, Inc. v. Comm ssioner, 862 F.2d 751, 753 (9th Cr. 1988),

affg. 89 T.C. 225 (1987).

Petitioner treated all of the drivers as independent
contractors; he issued the drivers Fornms 1099 instead of Forns
W2, and he did not withhold or nmake contri butions of enpl oynent
taxes. Mst of the drivers, on the other hand, believed they
were enpl oyees, and reported their earnings fromdriving
petitioner's trucks as wages. None of the drivers who appeared
as a witness testified that he reported his earnings on Schedul e
C, Profit or Loss From Busi ness (Sol e Proprietorship).

Thus, it is clear that petitioner and the drivers were not
i n agreenent about the relationship that they were creating.
This factor does not support a finding that the drivers were
i ndependent contractors.

Moreover, as we nust decide this issue to resolve

petitioner's obligation to conply with the enpl oynent tax
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provi sions, consideration of the fact that petitioner did not
conply with those provisions, e.g., wthhold taxes, worker's
conpensati on, and unenpl oynent insurance funds, would provide no
value to our determnation. Cf. id. (issue for determ nation was
whet her corporation's pension and profit-sharing plans qualified
under section 401, |I.R C 1954).

On the basis of the facts and circunstances of this case, we
hold that the drivers were enpl oyees of petitioner.

| ssue 2. \Whether Petitioner Is Eligible for Section 530 Relief

In the notice of determ nation concerni ng worker
classification, respondent determ ned that petitioner is "not
entitled to relief fromthis classification pursuant to section
530 of the Revenue Act of 1978". Petitioner assigned error in
his petition to this determ nation and asserts that he is
entitled to such relief.

Congress enacted section 530 to alleviate what it perceived
as the "overly zeal ous pursuit and assessnent of taxes and
penal ti es agai nst enployers who had, in good faith, m sclassified

enpl oyees as i ndependent contractors.” Boles Trucking, Inc. V.

United States, 77 F.3d at 239 (citing In re Rasbury, 130 Bankr.

990 (N.D. Ala. 1991)). Section 530(a)(1) shields a taxpayer who
has m stakenly not classified his workers as enpl oyees from
enploynment tax liability if the taxpayer had a reasonabl e basis

for not treating the workers as enpl oyees and has filed al
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requi red Federal enploynment tax returns on a basis consistent
with this treatnent. Petitioner never treated the drivers as
enpl oyees and consistently issued them Forns 1099. Therefore,
the threshold requirenent petitioner nust satisfy to qualify for
section 530 relief is that he had a reasonable basis for treating
the drivers as nonenpl oyees.

Section 530(a)(2) provides that reasonable reliance on any
of three "safe harbors" shall be treated as a reasonabl e basis

for not treating a worker as an enpl oyee. See Bol es Trucking,

Inc. v. United States, supra. Paragraph (2) provides:

For purposes of paragraph (1), a taxpayer shall in any
case be treated as having a reasonabl e basis for not
treating an individual as an enployee for a period if
the taxpayer's treatnment of such individual for such
period was in reasonable reliance on any of the
fol | ow ng:
(A) judicial precedent, published rulings,
techni cal advice with respect to the taxpayer, or
a letter ruling to the taxpayer;

(B) a past Internal Revenue Service audit of
t he taxpayer in which there was no assessnent
attributable to the treatnent (for enploynent tax
pur poses) of the individuals holding positions
substantially simlar to the position held by this
i ndi vi dual ; or

(© long-standing recogni zed practice of a
significant segnment of the industry in which the
i ndi vi dual was engaged.
Petitioner provided no evidence that he had a reasonable
reliance on any of these safe harbor provisions. Respondent

called as witnesses five of petitioner's fornmer drivers, all of

whom wer e enpl oyed as truck drivers at other tinmes for other
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trucki ng conpani es. Although, petitioner never questioned the
W t nesses about their worker status at those other conpanies,
petitioner testified that when he was a driver for other
conpani es, he was treated as an independent contractor.

Petitioner's experience by itself is not evidence of the
"l ong- st andi ng recogni zed practice of a significant segnment" of
the trucking industry. See, e.g., Small Business Job Protection
Act of 1996, Pub. L. 104-188, sec. 1122, 110 Stat. 1755, 1766
(amendi ng section 530 by addi ng new subsection (e), which
provides that "in no event shall the significant segnent
requi renent * * * pe construed to require a reasonabl e show ng of
the practice of nore than 25 percent of the industry (determ ned
by not taking into account the taxpayer)").

The three statutory safe harbor nethods are not the
excl usi ve ways that a taxpayer nmay qualify for section 530
relief. A taxpayer may qualify by denonstrating that it had sone
ot her reasonable basis for treating its workers as i ndependent
contractors. See H Rept. 95-1748, at 5 (1978), 1978-3 C. B
(Vol . 1) 629, 633 ("A taxpayer who can denonstrate a reasonable
basis for the treatnment of an individual in some other manner
also is entitled to term nation of enploynent tax liabilities.");

see also Boles Trucking, Inc. v. United States, supra at 239.

As evidence of a reasonable basis for treating the drivers

as i ndependent contractors, petitioner proffered a letter dated
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March 31, 2000, sent to himfromthe M nnesota Departnent of
Econom c Security (MDES). The letter states:

Based on the information we have in our files at this

time we will not be making any further effort to hold

you individually liable for the unenpl oynent tax debts

of the above business [Dayline Trucking]. |[If new

information is nmade avail abl e that changes the

situation you will be notified before any further

action is taken.

This letter does not support petitioner's assertion that he
is entitled to section 530 relief. Petitioner could not have
relied on this letter for his treatnment of the drivers as it is
dated 5 years after the year at issue in the instant case.
Furthernore, the letter provides no indication of what
information in the MDES files pronpted the departnent to
di scontinue its efforts to hold petitioner |liable for the
unenpl oynent debts of his conpany. Petitioner has not proved
that he had a reasonable basis for treating his drivers as
i ndependent contractors. Accordingly, we hold that petitioner is
not entitled to section 530 relief.

To reflect the foregoing,

Deci sion will be entered

sustai ni ng respondent' s notice

of determ nation.




